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Your letter of 28/02/2017

Dear Madam,
Thank you for your letter of 28/02/2017 in which you are requesting our views on the
application of State aid/de minimis aid rules in the implementation of operations for
social and economic integration of vulnerable groups under the Operational Programme
''Human Resources Development'' in Bulgaria.
In your letter you are explaining that the Bulgarian Ministry of Labour and Social Policy
is developing support measures on the inclusion of vulnerable groups (e.g.,
disadvantaged people, people with disabilities etc.) through the Directorate General
'European Funds, International Programmes and Projects''. These measures can for
instance include ''stimulating activity in economically inactive people'', ''provision of
intermediary services for finding a job'' etc.
In addition you explain that:


Bulgarian municipalities are responsible for the management and the provision of
social services, including services to vulnerable groups;



in doing so, municipalities may contract with private partners (e.g., nongovernmental organizations, employers); such private partners appear to be
selected on the basis of a public and transparent selection procedure, guaranteeing

Commission européenne/Europese Commissie, 1049 Bruxelles/Brussel, BELGIQUE/BELGIË - Tel. +32 22991111

free and fair competition, equality and non-discrimination to all organizations
wishing to participate in the project as partners;


the social services financed by the State budget are provided against payment of a
fee or on the basis of contracts with the users; the fees for the services financed
by the State are determined in a tariff approved by the Council of Ministers, and
are established as a percentage of the income of the persons using the respective
service (these services are free for children);



the service in question appears to be non-profit making.

Your view is that:


municipalities and the municipal districts support the activities of the central
executive authority in the exercise of public powers and predominantly perform
functions of a non-economic nature and would therefore not fall within the realm
of State aid rules;



there would be no real market in Bulgaria for the provision of the services
concerned, with the exception of the cases when the public authorities intervene
through transfers of State resources.

While thanking you for this general information, please find below some elements useful
for the Bulgarian authorities to further conduct an in-depth assessment on the basis of the
facts at hand.
I. Activity of economic nature
As a general remark, please note that EU State aid rules apply to the extent the recipients
of State support are undertakings, i.e. entities performing an activity of economic nature.
The Court of Justice has consistently defined undertakings as entities engaged in an
economic activity, regardless of their legal status and the way in which they are financed
(paragraph 7 of the "NoA"1).
The application of the State aid rules does not depend on whether the entity concerned is
set up to generate profits (paragraph 9 of NoA). Non-profit entities can also offer goods
and services on a market. To clarify the distinction between economic and non-economic
activities, the Court of Justice has consistently held that any activity consisting in
offering goods and services on a market is an economic activity (paragraph 12 of NoA).
In your case, it appears that the social services in question are provided against payment
of a fee which we understand – at least from your description – would be supported by
the users. (It remains, however, unclear if the users are paying the entire fee, or just part
of it.) Furthermore, the use of tenders suggests the existence of undertakings willing to
provide the social service in question.
Hence, the economic nature of the service in question (provision of social services for
vulnerable groups) cannot be a priori excluded. This seems to be reinforced by the
inclusion of ''Care and social inclusion of vulnerable groups'' in the bi-annual report for
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the period 2014-2015 provided by the Bulgarian authorities to the Commission services
pursuant to Article 9 of the 2012 SGEI Decision2.
Against this background, it is envisageable that, depending on the set-up (i.e., the
characteristics of the social services at hand and who provides it), both municipalities and
private partners could engage in providing the service as an activitity of economic nature.
However, to the extent municipalities are not providing the service in question
themselves, but are rather limiting their activity to planning and programming, they could
be seen as exercising an activity that forms part of the essential functions of the State
(paragraph 17 of the NoA) and is therefore not of an economic nature. On the other hand,
the undertakings providing the social service in question may, under certain conditions
(service for a fee) be seen as engaging in providing an economic activity. An assessment
on the basis of the facts at hand should be done by the competent authorities to verify if
these parameters are indeed met.
II. Application of the EU State aid rules
According to Article 107(1) of the Treaty on the Functioning of the European Union
(TFEU), a measure amounts to State aid only if the following cumulative conditions are
fulfilled: the measure (i) is granted by the State or through State resources, (ii) constitutes
an advantage for the recipient; (iii) is selective, in the sense that if favours certain
undertakings or the production of certain goods (or services); (iv) distorts competition on
the respective market(s); and (v) affects trade between Member States.
It is important to note that an advantage may not exist and hence a State aid may not be
present, if the State decides to outsource the provision of the social services in question
through a competitive, transparent, non-discriminatory and unconditional tender in
accordance with the public procurement rules (paragraph 84 of NoA3). This should be
assessed by the competent authorities on a case by case basis.
Furthermore, an effect on trade may not exist in case of local measures. The Commission
has in a number of decisions considered, in view of the specific circumstances of the
cases, that the measure had a purely local impact and consequently had no effect on trade
between Member States. In those cases the Commission ascertained in particular that the
beneficiary supplied goods or services to a limited area within a Member State and was
unlikely to attract customers from other Member States, and that it could not be foreseen
that the measure would have more than a marginal effect on the conditions of cross-
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Paragraph 89 of NoA reads: If the sale and purchase of assets, goods and services (or other
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border investments or establishment (paragraph 196 of NoA4). This necessitates a case
by case assessment as well.
Also, it is conceivable that the measures in question may – depending on the
circumstances - fall under the general de minimis Regulation5 or the SGEI de minimis
Regulation6 (essentially if the undertakings providing the social service in question have
been entrusted with an SGEI). These Regulations are stating that under certain
circumstances, a limited amount of support does not distort trade and competition and
therefore does not amount to a State aid.
Eventually, even if all the constitutive elements of Article 107(1) TFEU are met and the
measure in question amounts to a State aid, social support measures for vulnerable
groups may fall under the 2012 SGEI Decision (see e.g. Article 2 c) thereof concerning
compensation for the provision of services of general economic interest meeting social
needs as regards health and long term care, childcare, access to and reintegration into the
labour market, social housing and the care and social inclusion of vulnerable groups). In
such situation, to the extent all the conditions of the 2012 SGEI Decision are met (in
particular the existence of an entrustment act containing all the elements indicated in
Article 4 of the 2012 SGEI Decision as well as the avoidance of overcompensation and
cross-subsidization according to Articles 4 and 5 of the 2012 SGEI Decision), the
compensation of such services providers will be compatible with the internal market and
exempted from notification to the Commission. This can be easily ensured ex ante by the
Bulgarian authorities.
We hope the above is useful for the Bulgarian authorities when conducting further
assessments of the facts at hand.

Yours faithfully,

E-Signed
Monique NEGENMAN
Head of Unit
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C 172, 16.6.2001, p. 16; C10/2003 Netherlands – Non-profit harbours for recreational crafts, OJ L 34,
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