Questionnaire for Member States on land sale
Background
Every year, the Commission receives a significant number of complaints alleging illegal state aid being involved in the sale of land by public authorities. Not only the sale of land is brought to the attention of the Commission but complaints also allege illegal state aid when land or buildings are rented or purchased by public authorities. In a majority of instances, it is the local level of administration, e.g. the municipality, which is typically involved in such transaction.
Furthermore, state aid may not only be involved in pure land sale transactions but were land sale is only a smaller part of a wider project. Such, mainly complex, transactions could be to create a new business development location or to represent an urban development project, in which the development contracts are concluded between public authorities and private enterprises, also called Private Public Partnerships ("PPP").
 Moreover, state aid could also be found alongside of transactions such as the financing of a project, for instance when a guarantee is given by public authorities to a private investor.
In 1997, the Commission adopted a Communication on State aid elements in sales of land and buildings by public authorities
 ("the Communication") in order to give guidance to Member States when dealing with these types of transactions. Since then, the corresponding case law has evolved and the Commission has adopted some decisions with respect to land sale.
However, it appears from the numerous complaints that the local level of administration in the Member State may not be fully aware of the Communication and moreover seems to lack sufficient clarity on the rules with respect to the application of the Communication. In this light, the Commission services find appropriate to consider that further guidance to Member States may be necessary.
For this purpose, the Commission services have made this questionnaire by which to collect more information from Member States on the general application of the Communication and to identify areas where further guidance may be necessary. While many of the questions could be answered by the national level of administration, we would encourage you to disseminate this questionnaire to levels of your administrations which are directly involved in land sale transactions.
Finally, we would like to point out that the following questionnaire only seeks to get more information on the awareness and application of the Communication. It does not prejudge of any position or initiative from the Commission.
We would appreciate your reply to this questionnaire by 15 February 2012 via e-mail to the State aid registry
, mentioning in the subject HT.<3446Land sale information.
As indicated above, the term "land sale" as used in this questionnaire also means rent or purchase of land or buildings by public authorities. Although most land sale transactions have been set up at a local level they nevertheless can include an element of state aid since they can
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affect intra-community trade, by which an undue advantage could be granted to a private enterprise.
Questions
Overview
1.
a)  Axe granting or local authorities aware of the fact that state aid rules pursuant to
Article 107 TFEU also apply in the field of land sale?
b) Are these authorities aware of the Communication?
c) Did you as the national authority draw their attention to the Communication?
2.
a)   Do your authorities get questions from the granting or local authorities when they
have to deal with land sale and state aid? 
b) Do they enquire on information on how to organize a public procurement or public 
tender procedure?
3. What kind of issues did granting or local authorities seek to clarify with your authorities regarding the implementation of state aid rules, and in particular as to the Communication? Please elaborate.
4. How do you ensure that local authorities comply with State aid rules? In particular, do you have any specific body or administrative structure in charge of those issues?
5. Are you providing advice or training to granting or local authorities on how they ensure being in compliance with state aid rules in particular for land sales? If so, please explain.
6.
Have you prepared a document for your granting or local authorities which describes
in more detail the state aid context in land sale? If so, please provide a copy of such
document.
Types of transactions
7.
Have you monitored the types of transactions, i.e. those which go beyond pure land
sale, which are potentially involving an element of state aid? If so,
a) Of which kind are those transactions? (E.g. urban development)
b) How do you ensure that state aid rules are being complied with?
8 Are you aware that development projects set up by local authorities, including even those which are for social purposes like social housing, may still involve state aid?
9 With respect to real estate project development set up by municipalities:
a) What are the types of issues encountered as regards state aid?
b) Do you have specific regulations or law in place which prevent local authorities to give an undue advantage to a private company for those types of transactions?
c) Which other means have been implemented to avoid that local authorities grant state aid in such transactions?
Price evaluation
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10. When a public authority in your Member State is carrying out a land sale, which are the governing rules and/or national laws that have to be followed in order to establish the market price?
11. Are the relevant authorities aware of the two possibilities as outlined in the Communication to get an indication of the market value, i.e. a public non-conditional tender procedure or an ex ante expert evaluation if no tender is made?
12. Are there publicly mandated and independent bodies or authorities in place that carry out a regular update of prevailing land sales prices for the different regions in your country which they establish on the basis of prices actually paid in similar transactions?
If so, please explain exactly the procedure, through which they gather the necessary information and explain their precise mandate.
13.
a) With respect to the expert evaluation, can you explain which method is prevailing
in your Member State by which the market value is established?
b) Which other methods are commonly used for establishing the market value?
c) Which alternative principles apart from those mentioned in the Commission are used in your Member State in order to establish the market value?
c)  Are there sector specific rules in place? (See Seydaland case
)
14.
Are there any regulations in force or administrative guidance in place which outline
the way to assess the market value of land or buildings? If so, please give the relevant
references and explain their main criteria by which the evaluation of the market price
is done.
National litigation in land sale
15. According to the Commission notice on the enforcement of State aid rules by national courts
, national courts have the power to decide on whether state aid is present. Please give an estimate of the frequency of such court proceedings in 2011.
16. a)  Are the courts in your Member State entitled to declare an agreement involving
illegal state aid "null and void" or, depending of your national law, to cancel the agreement? If so, please provide the reference to the law.
b) What would be the legal consequences of such a decision with respect to the underlying transaction?
c) Could the parties to the transaction in question ask for damages? Please give examples of cases.
17.
Is there a possibility under your national law to appeal a decision on state aid issued
by a national court? Please describe the conditions. Please also give an indication on
the way such decisions would be enforced in your Member State.
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18. 
In your view, are courts in your Member States aware of the fact that they can seek the opinion of the Commission on the existence of aid as provided by the Commission notice on the enforcement of state aid rules by national courts?

Cooperation with the Commission
19.
a)  Do you expect any further advocacy or assistance from the Commission services 
      to further advice on complying with state aid rules in land sale? If so, please     
      elaborate precisely on the kind of assistance you would expect. 
b)   According to your view, who should receive such assistance?
20. When you receive a request for information from the Commission, especially as a follow up of a complaint, do you consider that you have sufficient information or would you expect more detail from the Commission? Explain why.
21. How could the Commission further clarify the rules applicable for land sale,
a) in its narrow sense, limited to pure land sale?
b) in a wider sense, covering the more complex transactions in which land sale is only one part?
Please give any suggestion you would share with the Commission.
General comments
22. In light of the numerous complaints on land sale, would you consider that the implementation of state aid rules in the field of land sale is still satisfactory? Please give reasons.
23. Please give any general comment you would have on the subject.
� For instance, SA.31877 Land sale and housing development Apeldoorn NL, N 555/2008 Mill St Hubert.


� OJ, C209 of 10.7.1997.


� Include e-mail address.


� C-239/09, Seydaland v BVVG.


� C 85, 09.04.2009, p. 1-22
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