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Consultation Paper

State Aid Modernisation: Reform of State Aid Procedures
The purpose of the present consultation is to invite both Member States and stakeholders to provide comments on the handling of State aid complaints and the methods of the Commission to gather information in State aid investigations, the two aspects of the State aid procedural framework which the State Aid Modernisation (SAM) initiative launched on 8 May 2012 proposes to reform. 
The Commission invites Member States and stakeholders to submit their comments to DG Competition by 5 October 2012.

1. 
INTRODUCTION 
On 8 May 2012, the Commission adopted the Communication on "EU State aid modernisation (SAM)"
 which officially launches a comprehensive reform of the State aid framework. It will ensure that State aid policy contributes both to the implementation of the Europe 2020 agenda
, which is Europe's growth strategy for this decade, and to budget consolidation by pursuing the following objectives: 
· Foster growth in a strengthened, dynamic and competitive internal market; 
· Focus enforcement on cases with the biggest impact on the internal market; 
· Streamlined rules and faster decisions.

The planned revision of Council Regulation (EC) No 659/1999 of 22 March 1999 laying down detailed rules of procedure to deal with State aid cases ("the Procedural Regulation") is one of the building blocks of the State aid modernisation package. 

State aid procedures, as foreseen by Article 108 TFEU and further detailed by the Procedural Regulation, are built around three main axes:
· Prior notification by Member States of all planned aid measures is compulsory, except in cases covered by a block exemption regulation, and the Member State concerned may not put the measure into effect until a Commission authorisation decision; to that end, following an essentially bilateral (Member State/Commission) preliminary investigation, limited in principle to two months, the Commission may either approve the aid or open a formal investigation, subject to a best endeavour deadline of 18 months, with a view to thereafter approving (if need be, subject to certain conditions) or prohibiting the aid;

· The Commission is also bound to examine any information, from whatever source, concerning alleged unlawful (non-notified) aid. In particular, the Commission is required to conduct a diligent and impartial examination of the complaints lodged before it, and take a decision without undue delay. Where the Commission takes a decision finding that no State aid as alleged by a complainant exists, the Commission must at least provide the complainant with an adequate explanation of the reasons for which the facts and points of law put forward in the complaint have failed to demonstrate the existence of State aid;

· Finally, the Commission shall keep under constant review all existing aid systems in Member States and may propose to them any appropriate measures required by the progressive development of the functioning of the internal market.

While reforming the Procedural Regulation should primarily allow the Commission to take decisions faster, it will also help the Commission focus on cases with the highest impact at the EU level. Also, the objective to promote growth can only be achieved if the Commission has the powers to prioritize its work. In that context, the SAM Communication announced that the Commission will initiate: 

"A modernisation of the State aid Procedural Regulation with regards to complaint-handling and market information tools, in order to enable the Commission to better focus its action on cases which are most relevant for internal market. It requires enabling the Commission to set priorities for complaints handling, in order to prioritise allegations of potential aid with a large impact on competition and trade in internal market. In parallel, in order for the Commission to be able to effectively investigate cases of aid with significant impact, it should be endowed with more efficient tools to obtain all the necessary information from market participants and in good time so as to deliver decisions within business relevant timelines. Such modernisation of procedures would also allow the Commission to undertake more ex officio investigations into significant distortions of competition hampering internal market. It should also permit a quick verification of market effects of aid measures which would enable quicker decision-taking." 
The present consultation will therefore mainly aim at collecting the views of the Member States and stakeholders on two aspects of the State aid Procedural framework: improving the handling of complaints and ensuring that the Commission obtains complete and correct information.

2. How to contribute to the consultation

Member States and other interested parties are invited to respond to the questionnaire hereunder. Replies can be submitted in all official EU languages
.

While some of the questions are specifically aimed at public authorities, others are aimed at both public authorities and other interested parties (stakeholders). For your convenience, the questions are sorted by their principal target audience. If you do not feel concerned by a particular question please reply "not applicable". 

Questions referring to "your Member State" or "your authorities" and the like may be read by international entities with no particular Member State affiliation as referring to "Member States" and "Member State authorities".

The deadline for the replies is 5 October 2012. Replies should be sent to the European Commission, DG COMP, State aid registry, 1049 Brussels, reference "HT 2664", preferably via e-mail to Stateaidgreffe@ec.europa.eu. 

The Commission services plan to make the replies to this questionnaire accessible on their website http://ec.europa.eu/competition/consultations/open.html. 
Therefore, if respondents do not wish their identity or parts of their responses to be disclosed, that fact should be clearly indicated and a non-confidential version should be submitted at the same time. In the absence of any indication of confidential elements, DG COMP will assume that the response contains none and that it can be published in its entirety.
About You






  
    

    
Specific privacy statement: All contributions received, together with the identity of the contributor, will be published on the Internet, unless the contributor objects to the publication of personal data on the grounds that such publication would harm its legitimate interests. In that case the contribution may be published in anonymous form. 

For rules on data protection on the EUROPA website, please see: http://ec.europa.eu/geninfo/legal_notices_en.htm#personaldata
1. Do you object to the disclosure of your identity? 

Yes  No 

2. Do any of the exceptions foreseen in Article 4 of Regulation 1049/2001 of the European Parliament and of the Council of 30 May 2001 regarding public access to European Parliament, Council and Commission documents
 apply to your response? If so, please indicate clearly which parts should not be disclosed, justify the need for such confidential treatment and provide a non-confidential version of your response for publication on the Commission website.

Please provide your contact details below. 

	Name 
	

	Organisation represented 
	

	Main business activities
	

	Location (country) 
	

	E-mail address:
	


NOTE: You are requested to follow the order of the questions, even though you are not required to reply to all questions. You can also submit additional information that you consider relevant and which does not fit any specific question.
Section 1:
HANDLING OF STATE AID COMPLAINTS 
Complaints are a very useful source of information to direct Commission investigations towards those economic sectors where unlawful State aid hampers competition at the EU level. 
Currently, the Commission has to investigate every alleged infringement of State aid rules received from whatever source, since no specific formal requirement is attached to the lodging of a State aid complaint. To close the examination of complaints, the Commission must issue a decision stating either that the measure complained of (i) is not an aid or (ii) is a compatible aid, or (iii) opening the formal investigation because there are doubts on the compatibility of the aid. 

The Commission receives on average more than 300 complaints per year. The Commission is entitled to give different degrees of priority to the complaints brought before it, depending for instance on the scope of the alleged infringement, the size of the beneficiary, the economic sector concerned or the existence of similar complaints. In the light of its workload and its right to set the priorities for investigations, it can thus postpone dealing with a measure which is not a priority. Most complaints are therefore not given priority treatment and the duration of those cases thus tends to increase. 
First attempts to tackle those issues were made in the 2009 Simplification Package, and in particular in the Best Practices Code which introduced a staged procedure for dealing with complaints. Based on priority assigned to the relevant complaint, the Commission endeavoured to send, within two months from the receipt of a complaint, a letter to the complainant informing it about the priority status given to its complaint. Within one year, the Commission then endeavoured to close the investigation of priority complaints by formal decision and send a preliminary assessment letter for non-priority complaints.
To achieve the objectives of the State aid modernisation, a reform in that area should "enable the Commission to better focus its action on cases which are most relevant for internal market. It requires enabling the Commission to set priorities for complaints handling, in order to prioritise allegations of potential aid with a large impact on competition and trade in internal market".
To prepare such a proposal, the present questionnaire aims at collecting the views of the Member States and other stakeholders on the State aid complaints handling policy and getting your feedback on your experience as granting authority, complainant, aid recipient etc... in State aid complaint cases. 
Section 1.A. General Questions - Factual Information 
Questions aimed at Member States

1. On how many complaints are you consulted on average every year?

2. On average, what are the resources and time needed to reply to requests for information from the Commission concerning a complaint? How does it compare to, for example, notifications?  

Questions aimed at other interested parties 

3. Have you ever lodged a State aid complaint with the Commission? 
Yes  No
4. If yes, how did you lodge your complaint(s) (paper, e-mail, web-based)?

5. Have you lodged more than one complaint with the Commission on State aid matters?
Yes  No

6.  If yes, how many complaints have you lodged over the past five years? 
7. If you have already lodged State aid complaints, could you specify the type of measures, the beneficiaries and the amount of alleged aid you complained about and the economic sector concerned?

8. As a complainant, what were the resources and the time needed to provide the Commission with the necessary information to reply to its requests for information to clarify the content of your complaint(s)?
9. Have you ever consulted the dedicated webpage on State aid complaints of DG Competition (http://ec.europa.eu/competition/forms/intro_en.html)? Is the information available helpful to understand the purpose of complaints handling for State aid control? 

10. As a recipient of an alleged illegal/incompatible aid, what were the resources and the time needed to provide the national authorities with the necessary information to reply to requests for information from the Commission concerning a complaint?
11. Have you used other means of action before or at the same time or after lodging a complaint? Which means of action did you use? What was the outcome? What was in the end the most effective instrument?
Section 1.B. State Aid Complaints Handling Policy

Questions aimed at all respondents

12. In your experience, do you consider that a complaint to the European Commission is an adequate way of protecting business and consumer interests? 
Yes  No

13. If not, please describe the main shortcomings of the handling of State aid complaints and explain which redress mechanisms would be more adequate in your view, and why.
14. In your opinion, does the current complaints-handling procedure in State aid help detect those measures which produce the most distortive effect on competition and trade in the internal market? Please substantiate your reply.
Yes  No
15. If not, based on your experience, how could the focus of State aid complaints handling be better targeted at measures with a large impact on trade and competition in the internal market?
Section 1.C.  Lodging State aid Complaints 
Questions aimed at Member States

16. Do you consider that the non-confidential version of a complaint transmitted by the Commission to your authorities allowed you to properly assess the problem identified? If not, what was the nature of the missing information? Which impact did that missing information have on your ability to properly answer the Commission’s information request? Please substantiate your reply with concrete examples. 
17. Based on your experience, do you consider that use of the complaint form by complainants makes it easier for your authorities to comment on complaints? 
18. Based on your experience, how could the Commission best ensure that its investigations of complaints prioritize complainants truly affected by the alleged illegal State aid?    
Questions aimed at other interested parties 

19. Based on your experience, have you encountered difficulties to lodge a complaint with the Commission? If yes, could you indicate the most serious and/or the most frequent problems encountered (e.g. access to evidence, gathering the relevant information…) ?  

20. Have you ever used the complaint form available on DG Competition's website (http://ec.europa.eu/competition/forms/intro_en.html)? 

Yes  No

21.  If yes, does the scope and the content of the complaint form facilitate the lodging of complaints? If not, please specify for each of the following criteria the problems that you may have faced:

a. existence of the complaint form:

b. accessibility of the complaint form on the Commission website: 

c. complexity of the complaint form:

d. length of the complaint form: 

e. possibility to attach additional information to the complaint form:

f. confidentiality of the identity of the complainant:

g. confidentiality of the information submitted to the Commission:

h. acknowledgement that the form has been registered by the Commission:
i. response of the Commission services:
Section 1.D.   Complaints Handling Procedures  
Questions aimed at all respondents
22. In your experience, do you consider that the Commission has kept you sufficiently informed of the different steps involved in the processing of a complaint? If not, could you indicate the most serious and/or the most frequent problems encountered?

23. Did you contact the Commission services to get guidance on how to respond to the Commission's request for information? Were they able to provide the technical guidance you needed to prepare the answer? 
24. In your experience, did the Commission conclude the investigation of complaint in good time? If not, why not? 

25. Were you satisfied with the way in which the Commission informed you of the outcome of the investigation of your complaint(s)? If not, why not? What could the Commission services have done better? Please be as specific as possible in your reply.

26.  Based on your experience, do you consider that the 2009 Notice on the enforcement of EU State aid law by national Courts has raised the awareness of your national courts as regards State aid issues? If not, could you explain how this cooperation could be reinforced? In particular, do you consider that a more pro-active stance of the Commission in national State aid litigation could have been of assistance to the courts concerned? 

Section 1.E.
Miscellaneous

27. Do you have any additional comments on State aid complaints handling, other than those covered in the previous questions?

28. Please provide copies of any documents or studies which may be relevant for assessing the Commission's State aid complaints handling policy and practice.
Section 2:
INFORMATION-GATHERING IN STATE AID INVESTIGATIONS
Over recent years, there has been a significant evolution in the compatibility assessment of State aid measures, especially as regards large individual cases. The Commission has refined an effects-based approach which seeks to balance the positive and negative effects of State aid measures under assessment.   

In the current procedural setup, Member States are the primary information source for that assessment. They have to answer the Commission's information requests, which in turn may imply commissioning market studies, exchanging information with the beneficiary, gathering information from the market as well as preparing responses to complainants' arguments. The Commission is therefore largely dependent on information provided by the Member State, which can lead to delays when the information is not readily available to the national authorities and may place a heavy burden on those authorities. 

The Commission tried to tackle some of those issues in the Best Practices Code
. It was in particular formalised that the Commission services can send, in the context of the formal investigation procedure, a copy of the decision to initiate the formal investigation procedure to interested parties and invite them to comment on specific aspects of the case. 

To achieve the objectives of State aid modernisation, the current State aid procedures need to be improved in order to be able to effectively investigate cases with significant impact. In that respect, the Communication adopted on 8 May 2012 proposes that the Commission should be endowed with more efficient tools to obtain all the necessary information directly from market participants and in good time, to deliver decisions within business-relevant timelines. 

To prepare such a proposal, the present questionnaire aims at collecting the views of the Member States and other stakeholders on the possibility for the Commission to collect information in the context of State aid investigations, and feedback on your experience as granting authorities, aid recipient, interested parties or others on the gathering of information in the context of State aid investigations. 

Section 2.A. General Questions - Factual Information 
Questions aimed at Member States

29. How many information requests do you receive on average per year from the Commission? 

30. Based on your experience, could you specify the major difficulties you encountered in replying to these information requests? In particular, could you specify the type of information (business plan; market shares; pricing policy…) you found difficult to obtain? 

31. In how many cases were responses difficult to obtain because the information requested concerned market information not publicly available? 

32. Based on your experience, how technical and/or long were the information requests sent by the Commission, especially in case of State aid schemes? 

33. In your experience, did you find it preferable to request the necessary data from companies directly, or did you prefer to commission a study? In the latter case, did your authorities have sufficient expertise to carry out the study, or did you have recourse to external expertise? How much did it cost you to do so, both in monetary termsand in terms of time and resources spent? 
Questions aimed at other interested parties 

34. Were you aware that the Commission offers the possibility for interested parties to comment on the decision to open a formal investigation regarding alleged incompatible aid?

35. Have you ever provided comments to the Commission following the publication of a decision to open the formal investigation in the Official Journal of the EU? If yes, please specify:

a. the form of your comments sent to the Commission (letter, e-mail)

b. the type of information submitted (financial documents, business plans, commercial information, etc.)

c. the time needed to prepare your comments
36. Have you ever had informal contacts with the Commission in the course of a State aid investigation during the preliminary examination phase? After the opening of the formal investigation? What was the impact of those contacts on the overall course of the investigation?
Section 2.B. Information-Gathering Policy 

Questions aimed at all respondents

37. Based on your experience, to what extent do you consider that the information-gathering tools at the Commission's disposal are sufficient to detect potential incompatible aid with a large impact on competition and trade in the Internal market? If not, could you explain why those tools are insufficient in your view? 

38. Do you consider that the Commission has enough information on the functioning of the various markets concerned by its investigation and the State aid granting system of the Member States to effectively tackle illegal and incompatible State aid in a particular economic sector across all Member States and thereby ensure equal treatment? 

39. In light of your experience, do you consider that the Commission should have other tools to obtain the necessary information from market participants and in good time to deliver decisions within more business-relevant timelines? Which tools would have been more appropriate? 
Section 2.C.  Design of Information-Gathering Procedures 
Questions aimed at Member States
40. Do you consider that the invitation to provide comments on the decision to open the formal investigation published in the Official Journal of the EU is sufficient to collect relevant information from third parties? If not, why not?

41. Based on your experience, do you consider that the information that the Commission receives from third parties after the opening of formal investigations is relevant for the investigation? Is it complete? Is it reliable? 

Questions aimed at other interested parties 

42. Do you consider that the invitation to provide comments on the decision to open the formal investigation published in the Official Journal of the EU is sufficient to collect relevant information from third parties? If not, why not?

43. Based on your experience, do you consider that you would have been in a better position than the authorities of your Member State to provide the Commission with the information needed for its investigation in State aid cases? 

44. Based on your experience as an aid recipient, do you consider that direct contacts with the Commission would have facilitated and accelerated the investigation? 
45. Would you voluntarily be willing to reply to information requests from the Commission on State aid granted to your competitors?
Section 2.D.
Miscellaneous

46. Do you have any additional comments on the gathering of information in the context of State aid investigations, other than those covered in the previous questions?

47. Please provide copies of any documents or studies which may be relevant for assessing the gathering of information in State aid cases.  

48. Please indicate whether the Commission services may contact you for further details on the information submitted, if required. 
YES  NO 
THANK YOU FOR RESPONDING TO THIS QUESTIONNAIRE. 

� 	Communication from the Commission to the European Parliament, the Council, the European Economic and Social Committee and the Committee of the Regions, EU State Aid Modernisation (SAM), 8.05.2012, COM(2012) 209 final.


� 	Communication from the Commission, Europe 2020: A strategy for smart, sustainable and inclusive   growth, 3.3.2010, COM(2010) 2020 final.


� 	Given the possible delays in translating replies in certain languages, an English working translation would be welcome.


� 	OJ L 145, 31 May 2001, p. 43.


� 	Point 34, Communication from the Commission, Best Practices Code for the conduct of State aid procedures, cited above footnote 9.






